
 
 

Briefing for the Public Petitions Committee 
 
Petition Number: PE1063
Main Petitioner: Robert Thomson 
Subject: Calls on the Parliament to: (a) investigate a claimed conflict of 
interest existing between lawyers and clients as a result of speculative fee 
arrangements (‘no win no fee’); and (b) urge the Scottish Government to 
overhaul current arrangements for speculative fees in order to make lawyers 
more accountable to their clients 
 
Background 
 
Both solicitors and advocates may undertake work under speculative fee 
arrangements.  Under such arrangements, lawyers only receive their fee if 
they are successful.  If they are successful, they can receive a higher than 
normal fee.  Speculative fee arrangements can only be used where the 
potential client is unable to obtain legal aid. 
 
The petition raises a number of concerns, including a claim that lawyers 
operating under speculative fee arrangements may be tempted to take a 
course of action which is more likely to secure a small ‘win’ for their clients – 
thus securing their fee – rather than pressing for less certain but better 
outcomes for their clients. 
 
As part of a discussion about solicitors’ fee, the Law Society of Scotland notes 
on its website that:  
 

“Solicitors in Scotland may also act on a speculative basis – charging no 
fee unless the matter is successful.  This is often referred to as acting on 
a ‘no win no fee’ basis.  This is mainly relevant to court actions rather 
than other types of work, although it is also done regularly in house sales 
(no sale no fee). 
If you raise a speculative action in court and you are unsuccessful you 
will usually be liable for your opponent's legal expenses, and your own 
solicitor's outlays, but not their fees.  To protect against this risk you may 
take out insurance before commencing a ‘no win no fee’ case.” 

 
Guidance on the Faculty of Advocates website (‘2002 Scheme for Accounting 
for and Recovery of Counsel’s Fees’) notes that: 
 

“Counsel [ie advocates] may accept instructions on a speculative basis 
but are not bound to do so.  A solicitor may only instruct Counsel to act 
on a speculative basis in any case where the solicitor is acting on such a 
basis.” (para 4(2)) 

 
On a section in its online advice guide dealing with the Scottish legal system, 
Citizens Advice Bureau states that: 

http://www.scottish.parliament.uk/business/petitions/docs/PE1063.htm
http://www.lawscot.org.uk/default.aspx
http://www.advocates.org.uk/2002scheme.html
http://www.advocates.org.uk/2002scheme.html
http://www.adviceguide.org.uk/scotland/your_rights/legal_system_scotland/using_a_solicitor_scotland.htm


 

 
“In some cases, for example, personal injury cases, you may be able to 
enter into a speculative fee agreement (no win, no fee) with the solicitor.  
This means that the amount you will pay will depend on whether you win 
or lose your case.  If you lose your case, you will have to pay the costs 
of the other side and your own solicitor's outlays.  You will normally be 
asked to take out insurance to cover this situation.  If you win your case, 
you will usually pay your solicitor's fee plus a 'success fee' from the 
damages and expenses you receive from the other side.  You cannot 
enter into a speculative fee agreement if you are receiving legal aid. 
If you are considering entering into a speculative fee agreement, you 
must be clear about what the terms of the agreement will entail, and you 
should consult an experienced adviser, for example at a Citizens Advice 
Bureau. (…) 
The costs of the case will not be charged according to the result, unless 
you and the solicitor have previously agreed otherwise. 
The solicitor should discuss how the costs are to be met and whether 
you are eligible for legal aid.  If the solicitor does not do legal aid work, 
s/he should still explain the advantages of legal aid to you if you are 
eligible, and give you the opportunity of going to a solicitor who does do 
legal aid work.” 

 
Research Reports 
 
A number of recent reports include some consideration of speculative fee 
arrangements.  They do not, however, focus on any potential for a conflict of 
interest. 
 
A report published by the Scottish Consumer Council in 2005, ‘The Civil 
Justice System in Scotland – A Case for Review?’ stated that: 
 

“With conditional or ‘no win no fee’ arrangements, the party’s lawyer 
receives an uplift on the fee otherwise payable if the party is successful.  
This means that the person pays more than they otherwise would in 
order to encourage the lawyer to take the risk of a case that they might 
lose, and for which they may get no payment.  While solicitors and 
advocates have long been able to offer their services on the basis of 
such ‘speculative fees’, it is only since 1992 that they have been 
permitted to charge an uplift on their fee of up to 100%.  Such 
arrangements are now widely offered in Scotland in personal injury 
cases.  The available research shows, however, that solicitors will offer 
such fees only if the risks of losing are very low and the benefits of 
winning the case are sufficiently high to counteract the possible risks of 
having to pay all the costs if the action is lost.” (p 76) 

 
It should be noted that the research referred to in the above quotation was 
published in 1998. 
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http://www.scotconsumer.org.uk/accessjustice/documents/rp11civil_000.pdf
http://www.scotconsumer.org.uk/accessjustice/documents/rp11civil_000.pdf


 

A Research Working Group on the Legal Services Market in Scotland was 
established in 2004 to draw together and analyse evidence relating to the 
legal services market in Scotland.  Its report was published by the Scottish 
Executive in 2006.  Annex A of the report (p 182) lists the membership of the 
Working Group.  In relation to speculative fees, it stated that: 
 

“It could be argued that a speculative basis for litigation involving either 
solicitors or advocates improved access to justice for clients who could 
not otherwise afford legal fees or would not be eligible for legal aid.  The 
purpose of the enhancement was to compensate the solicitor or 
advocate for the risk of receiving no fee at all if the action failed.  The 
Group was not aware of any evidence that these rules had a negative 
impact on competition in the legal services market and noted that no win 
– no fee arrangements were commonplace in relation to personal injury 
work.” (p 128) 

 
 
Frazer McCallum 
Senior Research Specialist 
SPICe Research 
24 September 2007 
 
SPICe research specialists are not able to discuss the content of petitions briefings with 
petitioners or other members of the public.  However if you have any comments on any 
petitions briefing you can email us at spice@scottish.parliament.uk. 
 
Every effort is made to ensure that the information contained in petitions briefings is correct at 
the time of publication.  Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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http://www.scotland.gov.uk/Publications/2006/04/12093822/23
mailto:spice.research@scottish.parliament.uk

